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l'lLl!:" »-186700 DATE: Sammary 19, 1977

MATTER OF: Kelly Barvices, Inc. - Purchase Order Yor
Secretarial Sarxvicaa

DIGEBST: Faderal tmrgy Administration issued. .purchass
¢rder to Kelly Services, Inc., for ssrvices
o.§ ons secretary.to avoid closing of Aluska
Field Office during waek when sll permanent
staff would ¢ away fxom office, The rela-
ticnship cr .ated was tactamount to that of
employe\ -ewmployes, ucnc!.n should take
ttuly and. approprhumupl to pravent
this situation.from occurtln;. However,
pay-nt’fot services received ‘inder the
umutin; circumstances pragent may be

. made since exhaustive attempts to securs
services ‘through uaunl channels had been
unavccassful.

This dtcuion is in rnpmt to a rcquour of Jtma 9, 1976,
by Mr. Lyl.mn. ntown, Reglozal Certifying Ofﬂeer, ‘Federal
Energy Administration (FEA), Region X, Seattle, Washington, for
an advance decision as to the allowability of a payment of
invoices from Kelly Services, Inc., for professional sséretarial
sexrrices provided to FEA drving the pariod of April 14 through 23,
1976. .

Durin; ‘the week of Ap;il 5, 1976. Cherie N, Bricc, Chi.ef.
Support Services Branch, Fia; - negion.X, was informed t‘ut the
entize staff of the FEA Alaskas Field Office wes uchcdu-ed to be
away frou the office during the period Ap:ril 14 through Apxil 23.
The field office vs staffed with only one ‘clerical employee,
and she hid requestéd leave for that period which c.uld oot be
postponed. The zxamaining staff was scheduled to be awuy #vox
the office dutlng that time.

A nquut fnr certi.ficltion fox s teni:porary appoinmenc was
1ssued to the" Ci.vi.l. Sarvice cmiuion on' ‘April: 9, 1976, so that
a teplncmcnt fcr the one clerical employ ee could be Lired to
‘preveat the closing of the office durins1that time. On April 12,
1976, the Civil Service Commission authc7ized FZA to effect a -
temgporary appointment of one clerk-typist since it had no clerical
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personnel to xofer to FEA. The luw Inpl.o:;-ut umy of ;
Alaska was contaited for a cl.rk-typut smployes to . be hired ’
under the 700-hour sppointment authority but was unable to pro- !
vide any assistance. FEA also attempted. umucuufully to ’
obtain the detail of a clerical employee tm(thc Duresu of

Nines, the Enviroomental Protec‘ion Agency, dtp Internal Revenue '
Service, the Federal Aviation Administration, and tha Department

of Interior.

The record shows that on April 13, 19\6, l'un:huo Ordm.-

P307601450 was isaued to Relly Sarvices, Iuc.. Anchongc, Alulu. .‘
for professional secretarial services, for! the period of April 14 [
through April 23, 1976, foxr FEA's Alaska Iiold Office. Ms. B-ica, i
the officer who authorlud the ‘purchass, ézder, “‘stated t.hctrm**
utuised this mathod of obtaining the needed. sarvices hecsuse : !
she was not authorized: to _send a hglon x qloyu to. Anchorqc. ) !
Alaska} bccauuatrmpo:utlon md per din to .send .klerlcai
person from hgion X to Anchorue wuld hnn cost upp:oxiuttly
$500, plus ninry, while thc,huy Sc:ﬂ.co conts wers astimated
at about $400; becsuse she was not authorized to close the
Alaska Field otf:lce; and becsuse the same procedure had been
usad by the General. Scr\riceu Admiuistration (ASA) in 1974 when
the ssme circumatances arose in the FEA Alaska Fisld Office and
GSA was issuing FEA purchese orders., Subsequently FEA received
invoices from Kelly Services, Inc., for the sarvices in the
total samount of $400.

w2 \} ‘--

,The. ;cnanl rule u%.'.lbulhed by dacilim of thil Ofﬂce
and: the‘c:lvil ‘Service Comtiiasion is that personal services may
nnt. be obuined on a contnctusl basis and must be’ perfomd by
pctu\nnel -amployed in accordance withithe civil service and
'chuification lnu.‘ Hcviever, in prior cuu uhare it was !
a(hinhtrativaly 6¢tcmined by the - Govez:ment agency involved |
that it would be’ auls'utmt:lllly moze ecrmoutcal. feasible, ov o
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necegsary by raason ’l £ unuaual u.i:cuu\..ncu to have the work’
pctfomd by non-Govctmnt?’pnrtin. and ‘that was clurl.y demon-
strable, we have not’ objccud to the procurmt of such work
through’proper contract arrangement. ‘See 31 Comp. Gen. 372
(1952); 43 1d. 390 (1963); 51 id, 561 (1972). A "propar contract”
for services umder such language has been zecognized to be one :' v
in which the relatisuship established between the Go“ment. and . e
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the contract ntu-ol. is mot that of. qloyu and -nployu. See
51 Comp. Gen. 561 (1972).

Tha basic issue {s whcther & (:ontnct creates what is tanta-
mount to an employer-amployss relitionship batween the Covernment
‘and ths employee of the comtractor. Thas criteria by which this
velationship is judged are thoss set forth in 5 U.S.C. & 2103(a)
(1970), nemely, as to vhoumr an individual 183

* 1. qpolntod in the ¢ivil scrvice by
& Yaderal officer or ampléyee;

‘2. mutd in th‘ performance of a
Federal function undlrxluthOtlty of law
or au Bxecutive aét; and

. . subjtct to" t.h.\lupcwhion ‘of &
Federal officer or. arployee vhile sugaged
in the: pottomcc of the duties of his
position.

In order to assist egmiu to dcuniue wvhether a contract
establishes an employsr-employee relatiouship, the Civil Service
co-duion has listed six elements. Those slements, vhich are
set forth'in FPM latters 300-8, dated Deceuber 12, 1967, and
300-12, dated August 20, 1968, are:

1. Parforwance on site.

2. Principal tnols and equipment
furnished by the Govcmnt.

. 3.  Services are appl.ied directly
to lntegral ‘efforts of sgencies or an
orgemisational subpart in furtherance of
assigned function or mission.

- &. Compexable services, meeting
comparable needs, ars perforwmed in the
same of: similar agencies using civil
‘zaxvice personnel.
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5. The need for the typs of service
provided can reasonably be expectsd to last
beyond one year.

6. The inhesrent natyze of thr; ‘service,
or the mamner in which it 1s provided,
requires directly or indir-ctly Government
direction or supervision of contranor
employees in order: . ;

a, To adequitoly protect ths
Government's interest, or

b. To retain control of the
function 1nvolvnd, or '

¢c. To, retain full pr “sonal

responsibility for the func- -
tion supported in & duly

suthorized Federal official " f
or cnployee. : A IR

The six elements tclatc principally to thr third statutory
critsrion concerning sipervision of the contraltor's employse by
a Federal officer or employee. That is, the proscribed super-
visfon is frequently evidenced by thase slemants. Tha absence
of any one or a number of them, hovtver, would not mean that
supervision i3 not permittud by the ‘contract, or present in the -
actual work performance, but only that there ies less likalihood

of its exiatence.

In npplying the . above tcsts to this case, we find that nany
of the elements’ nr,,pr.nant. While we rerognize’ that there was
no direct nppnintmant by & Pederal officer ot cnploync, the
uxistence of a right to supervise or sctual lupctvision would
be,evidence thnt such an appointment shoiild have occut:td.
thln the 1ndiv1duul sucretary here receivnd ‘only -lnlnnl
1natructiona dpon .xeporting for duty and’'little actual lup.r-
vision, the agency retained a right to control and supervise hcr.
Further, the sérvices were such ac normally require 'the. proscribed
supervision, nnd the agency could have asked for a repiscement if
she had been determined to b¢ vusatisfactory. Accordingly, our
view i3 that the relatiouship created heze was tantamyunt to that

of ewployer:-employee.




3-186700

‘The quuu vouchay may bs cortified for payment, however,
in view of the sxtenuating circumstances and_the indicated satis-
factory performsnce of the services for a compensation 1ite that
is considered to be reasonable for the type of work performud.

When faced with'a potanthl situation such as described by
tha agency, appropriate snd. timely administrative steps should
be wndextaken tc obtain services through the personnel system.
Lasve and tvavel assigmments of employees should be scheduled
in a maoner to prevent a total absence of hdonl personnel from

the office.

We bave noted from the record that uvcul agencles in .
Alaska may be engaged 'in the practice described in this decisiom.
Therefore, since the Civil Sarvice Cosmission has the continuing
mpouibillty to assure coaplisnce with the Federal personnel
laws, wa ate today furnishing the Commiscion with a copy of this

decision.

w

Deputy “'C’mptrol.&ﬁmal

‘ot the United States
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